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(3) The presumption in paragraph 
(k)(1) of this section does not take ef-
fect if the State, the Commission or an 
interested person demonstrates that 
the State has acted to protect the nat-
ural watercourse under § 292.208(b)(2). 

(4) The presumption in paragraph 
(k)(1) of this section can be rebutted if: 

(i) The Commission determines that 
the project will have a substantial ad-
verse effect on the environment related 
to the environmental attributes listed 
in paragraph (k)(2)(i) of this section; or 

(ii) Any interested person, including 
a State, demonstrates that the project 
will have a substantial adverse effect 
on the environment related to the envi-
ronmental attributes listed in para-
graph (k)(2)(i) of this section. 

[Order 499, 53 FR 27004, July 18, 1988, as 
amended at Order 499-A, 53 FR 40724, Oct. 18, 
1988] 

Subpart C—Arrangements Be-
tween Electric Utilities and 
Qualifying Cogeneration and 
Small Power Production Facili-
ties Under Section 210 of the 
Public Utility Regulatory Poli-
cies Act of 1978 

AUTHORITY: Public Utility Regulatory 
Policies Act of 1978, 16 U.S.C. 2601 et seq., En-
ergy Supply and Environmental Coordina-
tion Act, 15 U.S.C. 791 et seq. Federal Power 
Act, 16 U.S.C. 792 et seq., Department of En-
ergy Organization Act, 42 U.S.C. 7101 et seq., 
E.O. 12009, 42 FR 46267. 

SOURCE: Order 69, 45 FR 12234, Feb. 25, 1980, 
unless otherwise noted. 

§ 292.301 Scope. 

(a) Applicability. This subpart applies 
to the regulation of sales and pur-
chases between qualifying facilities 
and electric utilities. 

(b) Negotiated rates or terms. Nothing 
in this subpart: 

(1) Limits the authority of any elec-
tric utility or any qualifying facility to 
agree to a rate for any purchase, or 
terms or conditions relating to any 
purchase, which differ from the rate or 
terms or conditions which would other-
wise be required by this subpart; or 

(2) Affects the validity of any con-
tract entered into between a qualifying 

facility and an electric utility for any 
purchase. 

§ 292.302 Availability of electric utility 
system cost data. 

(a) Applicability. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, paragraph (b) applies to each elec-
tric utility, in any calendar year, if the 
total sales of electric energy by such 
utility for purposes other than resale 
exceeded 500 million kilowatt-hours 
during any calendar year beginning 
after December 31, 1975, and before the 
immediately preceding calendar year. 

(2) Each utility having total sales of 
electric energy for purposes other than 
resale of less than one billion kilowatt- 
hours during any calendar year begin-
ning after December 31, 1975, and before 
the immediately preceding year, shall 
not be subject to the provisions of this 
section until June 30, 1982. 

(b) General rule. To make available 
data from which avoided costs may be 
derived, not later than November 1, 
1980, June 30, 1982, and not less often 
than every two years thereafter, each 
regulated electric utility described in 
paragraph (a) of this section shall pro-
vide to its State regulatory authority, 
and shall maintain for public inspec-
tion, and each nonregulated electric 
utility described in paragraph (a) of 
this section shall maintain for public 
inspection, the following data: 

(1) The estimated avoided cost on the 
electric utility’s system, solely with 
respect to the energy component, for 
various levels of purchases from quali-
fying facilities. Such levels of pur-
chases shall be stated in blocks of not 
more than 100 megawatts for systems 
with peak demand of 1000 megawatts or 
more, and in blocks equivalent to not 
more than 10 percent of the system 
peak demand for systems of less than 
1000 megawatts. The avoided costs 
shall be stated on a cents per kilowatt- 
hour basis, during daily and seasonal 
peak and off-peak periods, by year, for 
the current calendar year and each of 
the next 5 years; 

(2) The electric utility’s plan for the 
addition of capacity by amount and 
type, for purchases of firm energy and 
capacity, and for capacity retirements 
for each year during the succeeding 10 
years; and 
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